BEFORE THE ENVI RONMENTAL APPEALS BOARD
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

Il n Re:

Mul | et Repair Shop
Docket No. CAA-HQ 99-01

Docket No. CAA-00-(1)

g N N N N N N N

ORDER DENYI NG MOTI ON FOR DEFAULT ORDER
DI SM SSI NG COVPLAI NT W THOUT PREJUDI CE

For the reasons set forth bel ow, Conplainant's Mdtion for a
Default Order (“Mdtion”) is denied, and the Conplaint is dismssed
wi thout prejudice to the filing of a new conplaint that cures the
filing deficiencies discussed bel ow.

| . PROCEDURAL BACKGROUND

The Conplaint in this matter was filed on July 27, 1999, by
John B. Rasnic, Director, Manufacturing, Energy and Transportation
Di vision, Ofice of Conpliance, O fice of Enforcenent and Conpliance
Assurance, United States Environnental Protection Agency
(“Conplainant”). The Conplaint alleged that Mull et Repair Shop
(“Respondent”) had violated Sections 113(a)(3)(A) and (d) of the
Clean Air Act (“CAA"), as anended, 42 U. S.C. 88 7413(a)(3)(A) and
(d), and inmplenenting regulations at 40 C.F. R 88 60.538(b) and (c).

More specifically, the Conplaint alleges that Respondent violated 40
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C.F. R 8 60.538(b) by manufacturing and offering for sale wood heaters
and conbi nati on wood/ coal heaters between February 26, 1988, and My
1, 1998. The Conplaint further alleges that Respondent viol ated 40
C.F.R 8 60.538(c) by offering for sale coal-only heaters between
February 26, 1988, and May 1, 1999, that were not properly | abel ed.

Conpl ai nant proposes a total penalty for the two Counts of $6, 788.

Respondent was served with the Conplaint on August 2, 1999.1
Respondent did not answer the Conplaint within the 30 days provided
by the Consolidated Rules of Practice Governing the Adm nistrative
Assessnment of Civil Penalties (“CROP"), at 40 C.F. R 8§ 22.15(a) (64
Fed. Reg. 40817 (July 23, 1999)).2 Conplainant's Mtion, dated
January 11, 2000, was filed with the Environnental Appeals Board® on

February 9, 2000.

A properly executed return receipt was attached to the
Conpl ai nant's Mdtion. See p.4, infra.

Revi sions to the CROP, 40 C.F. R Part 22, becane effective on
August 23, 1999 for proceedi ngs comenced prior to that date, unless
to do so would cause substantial injustice. The revised rules
expanded from 20 days to 30 days the time during which an Answer nust
be filed. Citations to the CROP are to the revised rules, unless
ot herwi se specified.

3Under 40 C.F.R. 8§ 22.4(a), the Environnental Appeals Board
serves as Presiding Oficer in those proceedi ngs under the CROP
commenced at “EPA Headquarters” until the respondent files an answer.
Where, as here, no Answer was filed, the Board serves as Presiding
Officer for purposes of considering Conplainant’s Motion.
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I'1. FIND NGS OF FACT
The following facts are set forth in the Conpl aint and
Conpl ai nant's Motion. The Respondent, Millet Repair Shop, is a sole
proprietorship owned by M. Enos Miullet. Respondent is a
"manuf acturer” and a “commercial owner” within the nmeaning of 40
C.F.R Part 60, Subpart AAA, Section 60.531. Respondent nmanufactured
new residential wood heaters and coal -only heaters, as defined in
Section 60.531. On June 6, 1997, EPA issued a Section 114 letter
requesting information from Respondent regardi ng the manufacture and
sal e of wood heaters and coal-only heaters. 1In a letter dated July
30, 1997, Richard K. Muntz, P.C., an attorney at |law, acting on
behal f of M. Enos Mullet, responded to the Section 114 letter,
provi di ng nuch of the information requested by EPA. On March 31,
1998, Conpl ainant issued a Notice of Violation to Respondent
i nform ng Respondent that it was in violation of one or nore wood
heater regulations at 40 C.F.R Part 60, Subpart AAA. In a letter
dated May 1, 1998, Richard K. Mintz, P.C. , responded to the Notice
of Violation, citing the Respondent’s inability to pay a “substanti al
penalty.” In support of this claim partial tax returns were

provi ded for years 1994 through 1997.4

4Conpl ai nant has not provided with its Mtion copies of the
Section 114 letter, the Notice of Violation, or Respondent’s letters
in reply.
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In a letter dated June 1, 1999, EPA requested a waiver fromthe
United States Departnment of Justice (“DQJ”) of the twelve-nonth
l[imtation on the EPA's authority to initiate an admnistrative case
agai nst the Respondent. CAA, Section 113(d). On July 1, 1999, DQJ
concurred on EPA' s waiver request. The Conpl ainant filed the
Complaint in this action on July 27, 1999, alleging violations of the
regul ations at 40 C.F. R Part 60, subpart AAA, and proposing a total
penalty of $6,788.° The Conplaint in this action was served upon the
Respondent by certified mail on August 2, 1999. |In |late August 1999,
t he Respondent's attorney contacted Robert C. Marshall, Jr., who
manages the Whod Heater Program for EPA, to discuss anelioration of
the penalty. The possibility of making installnment payments over a
one-year period was discussed. M. Millet’s attorney said he would
call M. Marshall within one week, if M. Millet wanted to pursue
this option. M. Millet’s attorney did not contact M. Marshall

again with regard to this matter.

The Conpl aint contains two counts. Count | provides, in

pertinent part:

18. The regulation at 40 C.F. R Section 60.538(b)
prohibits the advertising for sale, offer for

The title of the Conplaint incorrectly identifies the
Respondent as Millett Repair Shop, rather than Mill et Repair Shop.
(enphasi s added). However, the body of the Conplaint correctly
identifies and describes Respondent as Mill et Repair Shop.
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sale, or sale of an affected facility by a
manuf acture[r] that: (1) does not have affixed
to it a permanent | abel pursuant to Section

60. 536; and (2) has not been tested as required
by Section 60.533(n).

19. Between February 26, 1988, and May 1, 1998,
Mul | et Repair Shop manufactured and offered for
sal e approximtely 70 wood heaters or
conbi nati on wood/ coal heaters that are affected
facilities as defined under Section 60.531.

Count Il provides, in pertinent part:

21. The regulation at 40 C.F. R Section 60.538(c)
prohi bits the advertising for sale, offer for
sale, or sale of a coal-only heater by a
comrerci al owner on or after July 1, 1990, that
does not have affixed to it a permanent | abel
nmeeting the requirenents of Section
60. 536(f) (3).

22. Between February 26, 1988, and May 1, 1998,
Mul | et Repair Shop offered for sale
approxi mately 160 coal -only heaters that were
not | abeled in accordance with the requirenments
at Section 60.536(f)(3).
[1. CONCLUSI ONS OF LAW
The Conplaint in this action was |lawfully and properly served
upon the Respondent, in accordance with 40 C. F. R
§ 22.5(b)(1). Section 22.15(a) requires the Respondent to file an
Answer to the Conplaint within thirty (30) days of the service of the

Conpl aint. To date, the Respondent has failed to file an Answer to



t he Conpl ai nt.

Under 40 C.F. R Section 22.15(d), the Respondent's failure to
adm t, deny, or explain any material factual allegation contained in
t he Conpl aint constitutes an adm ssion of the allegation. Under 40
C.F.R Section 22.17(a), the Respondent's failure to file an Answer
to the Conplaint my be deenmed a default by the Respondent. Such
"[d] efault by respondent constitutes, for purposes of the pending
action only, an adm ssion of all facts alleged in the conplaint and a
wai ver of respondent’'s right to a hearing on such factual
allegations.” 40 CF.R 8§ 22.17(a) (enphasis added). Under 40
C.F.R Section 22.17, the Respondent's failure to file a tinmely
Answer to the Conplaint is grounds for the entry of a Default Order
agai nst the Respondent assessing civil penalties for the violations

all eged in the Conpl aint.

Because Respondent’s failure to answer is grounds for a default
judgnment, the facts as presented by Conpl ai nant are accepted as
unchal | enged. \Where a respondent has failed to file an answer, the
Presiding O ficer “shall issue a default order against the defaulting
party * * * unless the record shows good cause why a default order
shoul d not be issued.” 40 C.F.R 8 22.17(c). However, even though

all of Conplainant's factual assertions are presuned true, a notion
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for default judgnent nust also "specify the penalty or other relief
sought and state the |legal and factual grounds for the relief
requested.” 40 C.F.R 8 22.17(b). For the reasons discussed bel ow,
due to deficiencies in the Conplaint, Conplainant has failed to set
forth adequate |l egal grounds in its Mdtion in this mtter. W find
pl eading deficiencies in the Conplaint that warrant our dism ssal of
t he Conpl aint without prejudice, and accordi ngly Conpl ai nant’s Motion

is denied for good cause.

A. Defici ency of Count |

The paragraphs applicable to Count | of the Conplaint, while
deemed admitted under 40 C.F.R. 8 22.17 because Respondent failed to
answer the Conplaint, are not sufficient to find a violation in this
case. Conpl ai nant does not allege all facts necessary to establish a
prima facie case for Count |I. There are three critical elenments that
Conpl ai nant nust allege in order for the Presiding Oficer to find a

vi ol ati on under 40 C.F.R 8 60.538(b).® First, Conplainant nust, and

The cited regulation, 40 C.F.R 8§ 60.538(b) provides:

No manufacturer shall advertise for sale, offer
for sale, or sell an affected facility that -

(1) Does not have affixed to it a pernmanent
| abel pursuant to 8§ 60.536, and

(2) Has not been tested when required by
8§ 60.533(n).
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did here, allege that Respondent was a manufacturer. See Conplaint
11. Second, Conpl ai nant nmust all ege that Respondent either
advertised for sale, offered for sale, or sold “affected facilities”
as defined by the regulation. Here, Conplainant all eged that
Respondent offered for sale 70 “affected facilities.” See Conpl aint
1 19. Third, for Respondent’s alleged sales activity to be unlawful,
the affected facilities offered for sale nust not have been | abel ed
and tested as prescribed by sections 60.536 and 60.533(n),
respectively. Conplainant failed to allege that the 70 affected
facilities offered for sale were not | abeled and tested as required
by the regulation. Wthout this allegation, Conplainant has not
all eged a prinma facie case establishing a violation of 40 C.F. R
8 60.538(b) by Respondent. In light of this pleading deficiency,

Count | of the Conplaint is dismssed.

This dism ssal is without prejudice. The dism ssal is wthout
prejudi ce because, as this Board has stated:

[D]ism ssal with prejudice under the Agency’s rules shoul d
rarely be invoked for the first instance of a pleading
deficiency in the conplaint; instead, it should be
reserved for repeat occasions or where it is clear that a
nore carefully drafted conplaint would still be unable to
show a right to relief on the part of the conpl ai nant.

In re Asbestos Specialists, Inc., 4 E.A D. 819, 830 (EAB 1993);

see also In re Commercial Cartage Co., Inc., 5 E.A D. 112, 118 (EAB
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1994) (remanding case to Presiding Oficer with instructions to

di sm ss without prejudice so that conplai nant has opportunity to cure
pl eadi ng deficiencies). W see no basis here for dism ssing the
Conpl aint with prejudice since we have no reason to believe that
Conpl ai nant cannot rewite the Conplaint to state a right to relief.
Nor do we have any reason to believe that Respondent woul d be

prejudi ced since it has not answered the Conpl aint and no hearing has

occurred in this case.

B. Defici ency of Count 11

The paragraphs applicable to Count Il of the Conplaint, while
deenmed adm tted, are not sufficient to permt a finding of violation.
There is a discrepancy between the alleged tine period during which
the alleged activity occurred, and the date when the regul ations
becane effective. Conplainant alleges that Respondent violated 40
C.F.R. 8 60.538(c)’” when, “Between February 26, 1988, and May 1,

1998, [ Respondent] offered for sale approximtely 160 coal -only

The cited regulation, 40 C F.R 8 60.538(c) provides, in
pertinent part that:

On or after July 1, 1990, no comrercial owner
shal | advertise for sale, offer for sale, or
sell an affected facility that does not have
affixed to it a permanent | abel pursuant to 40
C.F.R 8 60.536(b), (c), (e), (f)(1), (9)(1) or
(9)(2).

(enmphasi s added) .
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heaters that were not | abeled in accordance with the requirenents at
Section 60.536(f)(3).” Conplaint § 22. Wile the regulation, by its
terms, clearly makes unlawful such activity occurring on or after
July 1, 1990, Conpl ainant has all eged that Respondent’s actions took
pl ace beginning in February 26, 1988. Thus, there are approxi mately
two and one-half years of possible alleged sales offers that occurred
prior to the effective date of the regulation. Those sales offers
are not subject to the regulation specified by Conplainant. Because
the record before us neither expressly states that there were sales
after July 1, 1990, nor includes sufficient docunmentation, or
specificity, as to the actual nunber of sales offers that Respondent
al |l egedly conducted on or after July 1, 1990, we are al so dism ssing

Count |1 wi thout prejudice.?8

| V. CONCLUSI ON
For these reasons, we are dism ssing the Conpl aint wthout
prejudice to the filing of a new conplaint that cures the filing

deficiencies identified above. Accordingly, we also deny

8We note that the tine period during which Respondent allegedly
vi ol ated section 60.538(b) and (c) begins with the date the
regul ati ons were pronul gated, February 26, 1988, and ends with the
date that Respondent’s counsel responded to the Notice of Violation
(May 1, 1998). Conpl ai nant has not provided, in the Conplaint, any
specific dates of Respondent’s allegedly unlawful sales offers.
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Conpl ai nant’s Motion for Default Order for good cause, having

di sm ssed the Conpl aint without prejudice.

SO ORDERED.

ENVI RONMENTAL APPEALS BOARD

Dat e: 3/ 6/ 2000 By: [s]
Edward E. Reich
Envi ronment al Appeal s Judge




CERTI FI CATE OF SERVI CE

| hereby certify that copies of the foregoing Order in
the matter of Mill et Repair Shop, CAA Docket No. 00-1, were
sent to the follow ng persons in the manner i ndicated:

By Certified Mail
Return Recei pt Request ed:

Enos Ml | et

Mul | et Repair Shop
7705 E. 450 N.

Shi pshewana, | N 46565

By Interoffice Mail:

John B. Rasnic
Director
Manuf acturing, Energy & Transportation
Di vi si on (2223A)
United States Environnental Protection Agency
Ari el Rios Building
1200 Pennsyl vani a Avenue
Washi ngton, DC 20460

Dat ed: 3/ 6/ 2000 /sl

Annette Duncan
Secretary



